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I. Statement of Issues Presented for Review 

 
 A. Whether the trial court misapplied prior Colorado Supreme Court 

decisions and violated quiet title law, class action law, and longstanding law 

against the creation of communal profit rights for the public in and to private 

property by granting profit rights to thousands of property owners without giving 

notice to the vast majority of property owners, without requiring them to make 

claims, and without requiring the presentation of proof or the holding of an 

evidentiary hearing? 

 B. Whether the trial court erred by including the “Salazar Estate” in the 

same presumption and process employed for adjudication of rights as to the 

“Mountain Tract” portion of the “Ranch” given the different factual and procedural 

history of these properties? 

 C. Whether the trial court failed to achieve finality under C.R.C.P 105 by 

refusing to allow service by publication on the category of defendants identified in 

this action as “unknown persons who may claim an interest in the property at 

issue”? 

 D. Whether the trial court erred in restricting the application of the 

affirmative defense of res judicata to property owners who subjected themselves to 

the jurisdiction of the court in prior proceedings regarding title to the Ranch, and to 
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property owners whose co-owner was subject to the jurisdiction of the court in 

prior proceedings? 

 E. Whether the trial court erred in refusing to apportion the profit rights 

despite the fact that the original dominant estate, which consisted of less than 200 

parcels, was shown to have been subdivided into nearly 6,400 parcels? 

 F. In granting profit rights to thousands of properties, did the trial court 

err by refusing to define the scope of the profit rights and by not allowing the 

Ranch Owner to implement rules and regulations for the exercise of the rights? 

 G. After it was established that a portion of the Ranch was part of the 

original dominant estate and therefore not subject to the profit rights, did the trial 

court err in refusing to prohibit the exercise of profit rights on such portion of the 

Ranch? 

II. Statement of the Case 

A.  Nature of the Case 

 This is a quiet title action in which nearly 5,000 property owners owning 

nearly 6,400 different parcels of property have been granted the right to take and 

use natural resources of the private property of Defendant-Appellant Cielo Vista 
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Ranch I, LLC (the “Ranch Owner1”).  The property was once called the “Taylor 

Ranch” and will be referred to herein as the “Ranch”.2  The Ranch Owner denied 

that such rights existed or could otherwise be pursued.  Following a lengthy trial 

court and appeals process that ended with two Colorado Supreme Court opinions 

in 2002, proceedings on remand began in 2003 and have now been concluded.   

 The result has been the granting of the right to graze livestock on, and to 

take timber and firewood from the Ranch (the “profit rights”) to nearly 5,000 

different property owners, owning nearly 6,400 different parcels of property.3  The 

Ranch Owner challenges the various orders of the trial court that led to this result, 

along with various other rulings that are contrary to previous holdings of the 

                                                 
1 The definition of “Ranch Owner” includes Defendant-Appellant Cielo Vista 
Ranch I, LLC, and all prior owners of the Ranch. 
2 The Ranch is approximately 80,000 acres.  It consists of two main tracts:  the  
“Mountain Tract” (78,000 acres) acquired by Jack Taylor in 1960 and which was 
the subject of a federal court Torrens action commenced by Taylor in 1960; and 
the “Salazar Estate” (2,500 acres) acquired by Taylor in 1973.  Taylor’s 
predecessor in title to the Salazar Estate quieted title to the property through a 1960 
decree from the Costilla County District Court. 
3 These numbers are derived from a compilation of each court order in which the 
profit rights were granted to individual property owners and parcels (See e.g. 
Record, pp. 9309; 9496; 9853; 9883; 10034; 10920; 10924; 11400; 11734; 11756; 
12010; 12587; etc.)  In an order dated July 15, 2009 (Record, p. 14595) the court 
stated that it had examined 6,300 separate parcels and granted profit rights to all 
but approximately 300.  The remainder of parcels and individuals that make up the 
final figures stated herein are a result of profit rights granted after the date of that 
order. 
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Colorado Supreme Court in this case, quiet title law, class action law and real 

property law. 

B. Statement of Relevant Facts and Procedural History 

 The case was filed in 1981.  It was dismissed by the trial court in 1986 based 

on a Torrens Title decree in favor of then Ranch Owner Jack Taylor entered in 

1965 by the United States District Court for the District of Colorado (Taylor v. 

Jacquez, No. 6904 (D. Colo. 1965))(the “Torrens Action”) and later affirmed by 

the 10th Circuit Court of Appeals.  Sanchez v. Taylor, 377 F.2d 733 (10th Cir. 

1967).   

 Following the 1986 dismissal, plaintiffs appealed.  This Court affirmed the 

trial court.  Rael v. Taylor, 832 P.2d 1011(Colo. App. 1991).  The Colorado 

Supreme Court, however, reversed and remanded for a determination of whether 

due process was afforded in the Torrens Action. Rael v. Taylor, 876 P.2d 1210 

(Colo. 1994). On remand, the trial court determined that all but 7 plaintiffs had 

been afforded due process.  Those 7 proceeded to a trial on the merits of their 

claims to profit rights.  The claims were denied.  Another appeal ensued and this 

Court affirmed the trial court.  Lobato v. Taylor, 13 P.3d 821 (Colo. App. 2000).  

The supreme court ultimately overturned this Court, finding that profit rights did 

exist for the 7 plaintiffs.  Lobato v. Taylor, 71 P.3d 938 (Colo. 2002) (“Lobato I”).   
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 The supreme court retained jurisdiction in order to decide the issue of due 

process.  In so doing, it determined that the Torrens Action did not afford sufficient 

due process to those served by means other than personal service.  The case was 

remanded with instructions for the trial court to identify and notify all property 

owners who were entitled to profit rights and to enter all necessary orders to 

safeguard those rights.  Lobato v. Taylor, 70 P.3d 1152 (Colo. 2003)(“Lobato II”).  

The Lobato II opinion also included the supreme court’s holding regarding the 

applicable burden of proof for claimants in establishing profit rights.  Id. at 1158-

1159.   

The trial court commenced the remand proceedings in 2003.  The court 

certified a class of plaintiffs based on the conclusion that the supreme court had 

already determined that the elements necessary for creation of a class were present.  

The class members were not given notice, the ability to opt out, nor were they 

required to make a claim despite the Ranch Owner’s request that C.R.C.P. 23 be 

followed.  Instead, based on the supreme court’s statement in Lobato II that the 

best evidence for meeting the applicable burden of proof was ownership of 

property that could be traced to property identified on a certain map (“Map A”) 

and a certain book (“Book E”) from 1894 contained in the Costilla County real 
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property records4, the court announced a presumption that anyone whose property 

could be so traced, and who was not otherwise subject to the application of the 

affirmative defense of res judicata, was entitled to profit rights. (Record5, pp. 

8462, 8468-69; and 9309).  The court appointed a title examiner to research and 

report on the identity of present day property owners whose property could be 

traced to a Map A/Book E property.  The cost of the title examiner, which totaled 

over $700,000, was charged to the Defendants.   

 Each report of the title examiner contained a listing of hundreds of the now 

subdivided parcels that were originally identified in Map A/Book E from 1894, 

along with the identification of the owners of such parcels.  (See e.g. Record, p. 

8528).  The Ranch Owner requested but was denied a hearing, the opportunity to 

put on evidence and/or to present various affirmative defenses prior to adjudication 

of the profit rights.  Instead, the Ranch Owner was allowed to present only a single 

defense of res judicata.  That defense was applied only to those parcels whose 
                                                 
4 Map A/Book E consists of property that was historically conveyed by Carlos 
Beaubien, the original owner of the entire Sangre de Cristo Land Grant.  At the 
time, conveyances were done in units of property called “vara strips.”  Beaubien 
made 170 separate initial conveyances of vara strips and created and recorded a 
document in 1863 (the “Beaubien Document”) relied upon by the supreme court in 
determining that there was an intent to create the profit rights.  Lobato I at 947. 
5 The electronic record for this matter includes three subfiles named: “Court 
Record”; “Exhibits”; and “Transcripts.”  As such, citations herein shall be to the 
named subfile (with “Court Record” referred to as “Record”) and then the page 
number within each subfile where the cited content is found.  
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1960 owner was both named and personally served in either the Torrens Action or 

the earlier quiet title action regarding the Salazar Estate portion of the Ranch (the 

“Salazar Action”) (See Fn. 2).  The trial court refused to apply res judicata in 

instances where the 1960 owner of a parcel, while not personally served, was 

subject to the jurisdiction of the court in the Torrens Action through participation 

in the case.  The trial court also did not apply res judicata to parcels where only 

one co-owner was subject to the jurisdiction of the court in the Torrens Action.   

 Once the res judicata defense was applied and decided with respect to each 

report of the title company, the trial court issued orders granting access rights to 

every parcel and owner who was not otherwise barred by res judicata.  The 

granting of rights thus took place without any property owner being given notice, 

making a claim, presenting any evidence, or having that evidence confronted in 

any way.  Instead, following the entry of the orders, the property owners were sent 

a notice informing them that profit rights had been granted.  The profit rights were 

granted on both the Mountain Tract and the Salazar Estate despite the different 

factual and legal history of these different parcels of property.  As a result of the 

described process involving former Map A/Book E property, over 6,000 different 

parcels of property owned by nearly 4,500 different property owners were granted 

profit rights.     
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 As the court neared the end of this process it installed a second process for 

the adjudication of profit rights for properties located in the Southern half of 

Costilla County but which were not located on Map A/Book E.  The court 

determined that these property owners were to be mailed notice of their right to 

make and prove a claim to profit rights.  Such property owners were not entitled to 

the presumption used for adjudicating the Map A/Book E property, but instead 

were required to make a claim and prove that claim at a hearing.  In notifying these 

property owners of their right to make a claim, the court also notified them that 

they were not required to make a claim and that a failure to do so would not bar 

them from pursuing such claim in the future.  Over 23,000 notices were mailed and 

approximately 1,200 property owners made claims, resulting in nearly 350 

additional parcels and owners being granted profit rights.  Thus, a grand total of  

approximately 6,350 parcels owned by 4,850 different people received the profit 

rights.   

 Because the supreme court determined that the Ranch was only a part of the 

entire mountainous portion of the land that was originally made subject to the 

profit rights (Lobato I, 71 P.3d at 948, fn. 6), the Ranch Owner later sought to have 

the court allow class members the opportunity to make claims to these other 

parcels of property that made up the rest of the mountainous portion of the original 
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grant.  The motion was brought from the Ranch Owner’s position as the 

undisputed owner of former Map A/Book E vara strip property.  As part of its 

motion, the Ranch Owner also asked the court to exclude the vara strip portion of 

the Ranch from being subject to profit rights.  Such request was based on the 

supreme court’s reliance on the historic settlement system whereby vara strip 

owners were determined to have been given profit rights in the mountainous 

portion of the grant but not to other vara strip property.  The motion was denied. 

 The Ranch Owner also sought to have the profit rights, which were 

originally established for 170 separate parcels, apportioned among the now nearly 

6,400 parcels granted profit rights such that each parcel only had a fraction of the 

original right.  The court determined that because the ownership interests in the 

former vara strip parcels had become so fragmented, such apportionment would be 

impossible.  The motion was therefore denied. 

 Given the number of parcels and property owners being granted profit rights 

throughout the remand, and given the fact that profit rights involved the taking and 

use of limited natural resources of the Ranch, the Ranch Owner made several 

motions for a further definition of the profit rights, as well as the establishment of 

rules and regulations for their exercise.  It also sought to establish limits on the 

grazing capacity of the Ranch and to have the court impose limits on individuals 
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whose use went beyond that which should be considered reasonable or for 

domestic/household purposes.  All such motions were denied. 

 Prior to certification of the remand proceedings for appeal, the Ranch Owner 

sought to have service by publication accomplished on all unknown defendants 

who may claim an interest in the Ranch in accordance with C.R.C.P. 10(a) and 

4(g).  This category of defendants was named in plaintiffs’ complaint and had not 

been served.  Plaintiffs resisted this motion and the court denied the motion, ruling 

that in this case, no one’s rights could be cutoff based on service by publication.     

C. Ruling, Judgment or Order Presented for Review  

 The trial court’s Final Order and Judgment (the “Order”) stated that all 

orders and decrees entered by the court from the time of the last remand on June 

16, 2003 to the present were certified as final and appealable pursuant to C.R.C.P. 

54(b).  (Record, p. 20652).  During the 13 years of the remand, the trial court 

entered hundreds of orders, some reduced to writing and others issued from the 

bench.  All such orders were incorporated into the Order and are therefore not 

specifically identified here.6 The Order and all the orders and decrees incorporated 

by reference therein and otherwise entered in the case are subject to this appeal. 

 

                                                 
6 Each order that pertains to the specific appeal issues is referenced below. 
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III. Summary of Argument  

 The trial court misapplied the supreme court’s rulings in Lobato I and II and 

failed to follow quiet title law, class action law, and the law in general on various 

issues in implementing a procedure that resulted in nearly 5,000 people owning 

nearly 6,400 tracts of land having unregulated and insufficiently defined rights to 

take and use the natural resources of the privately-owned Ranch.   

 The trial court first erred in refusing to require the vast majority of plaintiffs 

in this quiet title action to appear, make a claim, be subject to discovery, present 

evidence or otherwise meet the applicable burden of proof for establishing the 

prescriptive profit rights found to exist for the 7 plaintiffs in Lobato I.  Instead, the 

court relied on a presumption, imputing evidence of use from the original 7 

plaintiffs granted access rights and relying on research from a court-appointed title 

company.  The result was the granting of prescriptive profit rights to nearly the 

entire community next to and near the Ranch.  In creating such result, the trial 

court misapplied the supreme court’s holdings and instructions in Lobato I and II 

regarding claimants’ burden of proof.  

 The court’s process likewise violated C.R.C.P. 105 governing quiet title 

actions, as well as class action law, as the property owners deemed entitled to the 

created presumption were not given notice, were not required to appear or present 
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proof, and were not given the opportunity to assert claims beyond or different from 

those of the original plaintiffs even though the supreme court found that the Ranch 

was only part of the property intended to be burdened by the profit rights.  Without 

notice, property owners also did not have an opportunity to opt out or disclaim an 

interest under C.R.C.P. 105 or otherwise. The court’s procedural errors were 

furthered by its refusal to enter orders barring or precluding the making of future 

claims by those property owners who were sent a notice of the right to make a 

claim but who did not assert a claim.  Likewise, the court erred when it refused to 

allow service by publication on the category of defendants identified as all 

unknown persons who may claim an interest in the Ranch.   

 Through its process, the trial court created a condition that violated 

longstanding law that prohibited the creation of communal profits in the public by 

prescription.  The court also erred in granting access rights to the Salazar Estate 

portion of the Ranch through application of all the same rulings and presumptions 

that were applied to the Mountain Tract portion despite the significant factual and 

legal differences between the two parcels. 

 The trial court further erred by limiting the application of the affirmative 

defense of res judicata to only those properties whose owner in 1960 was 

personally named and personally served in the Torrens Action.  The court refused 
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to apply the defense to those properties whose 1960 owners were deemed subject 

to the jurisdiction of the court in the Torrens Action, including those who actually 

appeared in the case and subjected themselves to the jurisdiction of the court, as 

well as those whose co-owner was served or who was otherwise subject to the 

jurisdiction of the court.  This error led to the granting of profit rights to numerous 

properties that should have been barred.  

 The referenced errors were magnified by the court’s refusal to apportion the 

profit rights among the thousands of subdivided parcels that made up the dominant 

estate.  The unrefuted evidence established that the original dominant estate 

consisted of 170 parcels, yet the court allowed the owners of nearly 6,400 parcels 

to access the Ranch without any apportionment and without any recognition of the 

future subdivision that will continue to occur creating more parcels with profit 

rights. The law of easements establishes the need for apportionment in such 

circumstances.  The court, however, refused to apportion the rights finding that 

apportionment would be impossible.  In this circumstance, the prescriptive profit 

rights can and should have been extinguished.   

 The court also refused to adequately define the scope of the profit rights or 

to allow the Ranch Owner to impose any meaningful rules or regulations on their 

use.  Moreover, the court allowed the exercise of profit rights on portions of the 
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Ranch that were determined without dispute to be Map A/Book E vara strip 

parcels.  Such refusal amounts to a direct violation of the historic basis and 

foundation of the supreme court’s rulings that established the profit rights. 

IV. ARGUMENT 

A. The trial court misapplied the holdings in Lobato I and Lobato II 
and erred as a matter of law in granting profit rights to nearly 
5,000 different property owners owning nearly 6,400 different 
parcels without giving notice to the vast majority of property 
owners, without requiring them to make claims, and without 
requiring the presentation of proof or the holding of an 
evidentiary hearing.   

1. Standard of review and preservation of the issue. 

 Whether the trial court erred with regard to the implementation of a mandate 

from the Colorado Supreme Court and with regard to the applicable burden of 

proof are questions of law that are reviewed de novo.  McGillis Investment Co. v. 

First Interstate, 370 P.3d 295, 305-306 (Colo. App. 2015); McCallum Family, LLC 

v. Winger, 221 P.3d 69, 72 (Colo. App. 2009).   

 The issue was preserved for appeal repeatedly both orally and in writing 

over the 13 years since the remand, including the following7:  Ranch Owner’s 

                                                 
7 Given the length of the remand proceedings, many of the issues raised in this 
brief were raised and ruled upon repeatedly.  For purposes of brevity, citations are 
made to certain examples of instances where the issue was raised and ruled upon. 
If the court desires to have a list of every ruling on each issue, those citations can 
be provided. 
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Request for Evidentiary Hearing (Record, p. 8130), Ranch Owner’s Motion for 

Approval of Plan to Accomplish Service of Process (Record, p. 7672), and Ranch 

Owner’s Motion to Identify, Notify and Serve Potential Claimants (Record, p. 

7996), with denial of such motions in Order dated July 1, 2004, nunc pro tunc 

6/11/04 (Record, pp. 8462, 8468-69); Ranch Owner’s oral motion for an 

evidentiary hearing (Transcripts, 0003-2005-01-11, p. 38, ln. 6-12; p. 49, ln. 22-25; 

and p. 50, ln. 1-6), with denial from the bench (Transcripts, 0003-2005-01-11, p. 5, 

ln. 11-25; p. 6, ln. 1-24; p. 39, ln. 23-25; p. 40, ln. 3-15); Ranch Owner’s 

Opposition to Motion for Class Certification (Record, 8106, 8123), with ruling in 

Order dated July 1, 2004, nunc pro tunc 6/11/04 (Record, pp. 8462, 8465); Ranch 

Owner’s Motion for Subclass Notification (Record, p. 8581) and Reply Regarding 

Same (Record, p. 8933), with denial in Order dated March 13, 2005 (Record, p. 

9306); Ranch Owner’s Motion for Determination of Existence of Easement Rights 

on Other Portions of Mountain Portion of the Grant (Record, p. 20047), with denial 

in Order dated August 21, 2015 (Record, p. 20242); all of the objections filed by 

defendants to each proposed order granting the profit rights wherein the objection 

to the process employed by the court was raised (See e.g. Record, pp. 8592; 9453; 

9510).  Denial of these various objections is contained in the various orders 
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granting profit rights over the defendants’ objections. (See e.g. Record, pp. 9309; 

9496; 9853; 9883). 

2. The trial court erred in granting profit rights without first giving 
notice to potential claimants; without requiring claims to be 
made by claimants; without requiring the meeting of the burden 
of proof; and without holding an evidentiary hearing. 

 a. The trial court misinterpreted and misapplied the 
 rulings of the supreme court in Lobato I and Lobato 
 II. 

 In Lobato I, the supreme court determined that 7 plaintiffs had established 

profit rights to graze livestock on and to take timber and firewood from the Ranch.  

Lobato I, 71 P.3d at 956; Lobato II, 70 P.3d at 1159, fn. 5.  These profit rights 

involved the taking of natural resources from the Ranch and thus constituted 

profits à prendre.  Lobato II, 70 P.3d at 1156.  The supreme court also determined 

that the trial court incorrectly precluded the remaining potential plaintiffs from 

attempting to prove their respective claims.  Thus, the case was remanded with 

instructions to “[I]dentify all landowners who have access rights to the…Ranch 

and to enter all necessary and appropriate orders to safeguard these rights.” Id. at 

1156.  Following this statement, the supreme court set forth the requirements 

necessary for the granting of profit rights.  Importantly, the landowners were 

required to meet a burden of proof in this quiet title proceeding under C.R.C.P. 

105.  In this regard, the supreme court held as follows: 
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  --“In order for present-day landowners to legally gain access rights to  
  the Taylor Ranch, they must first establish that their predecessors in  
  title settled their lands at the time of the Beaubien document’s   
  creation.”  Id. at 1158-1159 (emphasis added).  
 
  --“Using the best available evidence, landowners must prove by a  
  preponderance of the evidence that their property is included within  
  the boundaries of property owned or occupied by settlers during the  
  time of Gilpin’s ownership of the lands of the Sangre de Cristo grant.”  
  Id. at 1159 (emphasis added). 
 
  --“[L]andowners must use the best available evidence to prove their  
  lands are benefitted by the easements Beaubien granted.”  Id. fn. 6  
  (emphasis added). 
 
 Upon remand, the trial court certified a class consisting of those who could 

meet the applicable test and who were not barred by the affirmative defense of res 

judicata.  (Record, p. 8464).  Despite recognizing that there was indeed a burden 

that had to be met to qualify as a class member and to obtain profit rights, the court 

declined to give potential class members notice, an opportunity to make a claim or 

require them to make an appearance, present evidence or be subject to an 

evidentiary hearing.  The explanation for that holding was the belief that it was the 

court’s responsibility to eliminate the protracted litigation that would result from 

requiring claims and proof.  (Transcripts, 0003-2005-01-11, p. 39, ln. 23-25; p. 40, 

ln. 3-15; p. 47, ln. 10-16; p. 49, ln. 22-25; p. 50, ln. 1-6; and Transcripts, 0004-

2005-04-12, p. 90, ln. 24-25; p. 91, ln. 1-3; p. 96, ln. 7-19).  
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 As such, the trial court interpreted the supreme court’s holdings to mean that 

all that was required for the granting of profit rights was a report from the court-

appointed title company listing the present day owners of property that was 

previously identified in Map A/Book E of the Costilla County property records.  

No evidentiary hearing was held.  If a property owner’s name appeared on the 

report, profit rights were granted (absent the application of the res judicata 

defense), and only after adjudication of the rights were property owners given 

notice informing them that their rights had already been adjudicated (the “trial 

court process” or the “process”).  (See e.g. Record, p. 9309; and Transcripts, 0004-

2005-04-12, p. 16, ln. 3-25; p. 17, ln. 1-13).  While concerns about protracted 

litigation led to the denial of the Ranch Owner’s requests for notice, claims, 

evidence and a hearing, it bears noting that the trial court process took over 13 

years to complete.     

 The trial court process was not what the supreme court directed.  In this 

regard, while the supreme court did mention in a footnote that “from the record 

before us, it appears the best evidence of benefited properties conveyed by 

Beaubien is the official 1894 Costilla County survey and inventory of lands [which 

appears in Map A/Book E]…” (Lobato II, 70 P.3d at 1159, fn. 6) this statement did 

not eliminate the property owner from the process or from the burden of proof 
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previously set forth, nor did it eliminate the Ranch Owner’s chance to 

challenge/rebut such evidence.  Indeed the court went on in the same footnote to 

reiterate that it expected that the landowners would have to present evidence to 

prove their claims. Id. (“Of course, we do not foreclose the landowners from 

presenting other evidence to prove their settlement claims.”).   

 This quoted language is instructive.  It shows that the supreme court 

intended that property owners would be both making claims and presenting 

evidence to meet a burden of proof as was done by the 7 plaintiffs whose claims 

were at issue in Lobato I.  The trial court wholly ignored this intent and the express 

holdings quoted above and eliminated any requirement that the landowners 

actually participate in the adjudication process whatsoever.  The trial court’s 

process created a near absolute presumption—i.e. if the title company listed a 

property as being traced to Map A/Book E, the present day owner of that property 

was entitled to profit rights (absent the application of res judicata).  This was 

incorrect.  If a presumption is not rebuttable, it is a conclusive presumption and, 

therefore, a rule of law.  Shanahan v. U.S., 315 F.Supp. 3, 6 (D. Colo. 1970); 

Covell v. Douglas, 501 P.2d 1047, 1049-1050 (Colo. 1972).  The Colorado 

Supreme Court did not intend such result as evidenced by its repeated references to 
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the presentation of evidence and to the burden of proof that each claimant was 

required to meet.   

 However, by applying the presumption in the manner in which it did, the 

trial court eliminated the presentation of evidence as well as any chance the Ranch 

Owner might have had to challenge the adjudication of the profit rights because the 

Ranch Owner did not have the opportunity to evaluate claims, conduct discovery 

or challenge any individual claimants’ proffered evidence.  Further, while the 

reports of the title company were deemed all the evidence necessary to the granting 

of profit rights (Record, p. 10920), the trial court ruled that the title company was 

not certifying title. (Transcripts, 0002-2004-09-20, p. 31, ln. 14-21).  Despite this, 

the Ranch Owner was denied the opportunity to inspect the work product of or 

conduct an examination of the title company and was thus denied the opportunity 

to confront the title company or meaningfully contest its conclusions as to title.  

Indeed, the court expressly ruled against any communication with or examination 

of the title company.  (Transcripts, 0002-2004-09-20, p. 32, ln. 5-25).    

 The Ranch Owner was prepared to challenge the conclusory presumption 

that all land in the title company report of Map A/Book E property was indeed 

settled by the required date.  This included the presentation of a 1913 survey of 

Costilla County that resulted in a substantial reduction of the Map A/Book E vara 
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strip area. (Record, pp. 8970, 8972).  The Ranch Owner was not allowed to make 

such challenge.  (Record, pp. 9306-9307). 

  As no property owner had to appear to establish the element of title to the 

Ranch, and because the Ranch Owner was denied the opportunity to examine, 

inspect or otherwise meaningfully challenge the results of the title company, the 

rights were adjudicated without title being certified and without ever being subject 

to a proper test of proof.  The Ranch Owner was thus denied the opportunity to 

litigate any of the substantive aspects of the property owners’ respective potential 

rights.  This made the “best-evidence” presumption, applied through sole reliance 

on the report of the title company, absolute and irrebuttable.  The process was thus 

directly contrary to the supreme court’s holdings which contemplated a process of 

claims and proof, with each party establishing their own rights and interest in the 

Ranch as required under C.R.C.P. 105.   

b. The trial court’s process failed to follow C.R.C.P. 105. 

 From its inception, this case has always been prosecuted as a quiet title 

action governed by C.R.C.P. 105.  (Record, p. 3095).  The purpose of C.R.C.P. 105 

is to provide for a complete adjudication of the rights of all parties so the 

controversy may be ended.  Maitland v. Board of County Commissioners, 701 P.2d 

617, 619 (Colo. App. 1984), (quoting Hopkins v. Board of County Commissioners, 
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564 P.2d 415 (Colo. 1977)).  In order to achieve the requisite finality and in 

accordance with the holdings in Lobato I and II, the Ranch Owner proposed a plan 

for service on each and every resident of Costilla County.  (Record, p. 7672).  The 

trial court denied that motion and instead implemented the above-described 

process that did not involve service upon or even notice to the potential claimants 

identified as alleged owners of Map A/Book E parcels.  (Record, pp. 8468-69). 

This lack of service or notice meant that finality could not be achieved. 

 The problem was compounded when the court approached the end of the 

Map A/Book E process and decided that while property owners in the southern half 

of Costilla County not owning Map A/Book E property should be given notice and 

an opportunity to make a claim, if they did not choose to make a claim they would 

not be barred in the future from doing so.  (Transcripts, 0028-2009-05-01, p. 4, ln. 

14-18). This ruling prevented finality from being achieved and is, therefore, also 

contrary to C.R.C.P. 105.   

 The trial court further violated C.R.C.P. 105 by failing to require proof from 

any of the property owners that were part of the Map A/Book E identification 

process.  Colorado law is clear that the party making a quiet title claim bears the 

burden of proving his/her right to the claim so asserted.  See Board of County 

Commissioners v. Blanning, 479 P.2d 404 (Colo. App. 1970).  Defendants in such 
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actions likewise are afforded the opportunity to challenge the claims and the 

evidence offered in support thereof.  See Id. 

 While the supreme court recognized the burden of proof that existed and 

articulated the standards of proof for potential claimants, the trial court on remand 

did not recognize or apply such burden or standards.  Instead, it simply 

administratively adjudicated the rights of property owners who were not properly 

before it, who were not required or given the opportunity to make a claim or 

abandon their rights, and who were not required to present evidence or be subject 

to an evidentiary hearing.  This is clearly contrary to C.R.C.P. 105 and the manner 

in which quiet title actions are to be adjudicated.  See Reser v. Aspen Park Assoc., 

727 P.2d 378, 380 (Colo. App. 1986) (court cannot quiet title in favor of a 

defaulting party even when the evidence presented by an appearing party supports 

the defaulting party’s title interest) (citing Osborne v. Holford, 575 P.2d 866 (Colo. 

App. 1978)). 

 The court likewise erred by refusing the Ranch Owner the opportunity to 

meaningfully litigate or otherwise contest the presumptive proof the court relied 

upon in adjudicating the profit rights.  In so refusing, the trial court admitted that it 

was not following quiet title law because it was the court’s impression that the 

appellate court removed the court’s responsibility to consider the quiet title aspect 
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of this case.  (Transcripts, 0021-2008-05-23, p. 19, ln. 24-25; p. 20, ln. 1-9; p. 21, 

ln. 10-20).  This analysis certainly was not what the supreme court ordered or 

intended, and it certainly is not consistent with C.R.C.P. 105.     

c. The process implemented by the trial court violated 
C.R.C.P. 23 and class action law in general.  

 As an initial matter, the trial court should not have certified a class.  This is a 

large scale in rem action where specific ownership of a certain type of property 

(i.e. property that was settled by 1869) was determined to be the condition for 

obtaining profit rights.  In such circumstance, class certification is inappropriate.  

See Hallaba v. WorldCom Network Serv., 196 F.R.D. 630, 639 (N.D. Okla. 

2000)(court denied class certification noting that plaintiffs’ case involves a 

determination of the land ownership interest of each class member which creates 

an inherently factual inquiry of each deed and the surrounding circumstances). 

 Once the trial court certified a class, it made further errors.  First, it refused 

the Ranch Owner’s motion for notification of the potential class members so that 

they had notice and the opportunity to make claims.  (Record, p. 8581; Transcripts, 

0003-2005-01-11, p. 38, ln. 6-12; p. 49, ln. 22-25; p. 50, ln. 1-6).  The giving of 

notice to potential class members is required due process and allows any judgment 

entered for or against the class to have binding effect.  Mountain States Tel. and 

Tel. Co. v. District Court, 778 P.2d 667, 671-672 (Colo. 1989) (mandatory notice 
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is designed to fulfill due process; due process considerations require that adequate 

notice of the action be given to class members, for only in this way can the binding 

effect of any judgment, whether favorable or unfavorable, be fairly extended to 

class members); Friends of Chamber Music v. Denver, 696 P.2d 309, 318 (Colo. 

1985)(“…individual notice to identifiable class members is not a discretionary 

consideration…”)(quoting Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974)). 

 The giving of such notice was especially crucial in this case as the entire 

elongated procedural history of the litigation of title to the Ranch was brought 

about by a determination that in the Torrens Action, parties with potential claims 

were not appropriately brought before the court and were, therefore, not bound by 

the Torrens decree entered in favor of Taylor.  Further, in this case, the number of 

potential claimants and the issues of common law or fact and issues regarding the 

fair and efficient adjudication of this action led the supreme court to encourage the 

trial court to reconsider the issue of class certification. Lobato II, 70 P.3d at 1167, 

fn. 14.  These are the factors of class certification under C.R.C.P. 23(b)(3) to which 

the mandatory notice provisions of C.R.C.P. 23(c) directly apply.  As such, in 

order to satisfy due process and to comply with C.R.C.P. 23, notice should have 

been provided.   
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 The trial court’s error in failing to give class members notice prior to 

adjudicating their rights was compounded when the court later denied class 

members the right to make claims to profit rights on property other than the Ranch.  

The original plaintiffs in this case chose the 79,000 acre Ranch as the only property 

to be burdened by the asserted profit rights.  However, the supreme court 

determined that the common lands (i.e. the lands subject to the profit rights) from 

the historic settlement system consisted of the “mountain portion of the grant of 

which [the Ranch] is a part.”  Lobato I, 71 P.3d at 950.  The Ranch Owner 

submitted uncontested evidence that the “mountain portion” of the grant consisted 

of a total of 530,000 acres and that the Ranch constituted 15% of the mountain 

portion of the grant, leaving 451,000 acres (85%) subject to potential claims to 

profit rights under the supreme court’s holding.  (Record, pp. 12739, 12744-45).   

 Despite this, and despite the fact that nearly 5,000 property owners had been 

already granted profit rights to be exercised solely on the Ranch, the trial court 

refused to allow class members the opportunity to make claims to profit rights on 

other lands that made up the mountain portion of the original grant.  (Record, pp. 

20242, 20246).  The trial court recognized that such claims may exist and may 

need to be litigated in this case but still refused to allow the claims and declined to 

provide class members notice. (Record, p. 20246).  This left all property owners 
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handcuffed by the scope of the claims decided upon by the original plaintiffs in 

1981, and left the Ranch as the bearer of the entire burden of the profit rights 

despite constituting only 15% of the entire potential servient estate.  Such 

circumstance further demonstrates the trial court’s error in failing to follow 

C.R.C.P. 23.      

d. The process implemented by the trial court resulted in the 
creation of communal prescriptive profits in the public in 
violation of long-standing real property law. 

 The various procedural and legal errors set forth above resulted in nearly 

5,000 individuals owning nearly 6,400 parcels of property being granted profit 

rights in and to the private property Ranch.  As shown above, the trial court 

brought about such result without requiring these property owners to appear, make 

a claim, present proof or face an evidentiary hearing.  In so doing, the court 

allowed and relied upon the individual proof of the original 7 plaintiffs who 

established their profit rights as set forth in Lobato I, and on the irrebuttable 

presumption applied regarding Map A/Book E.  It did not rely upon individual 

proof from the nearly 5,000 property owners.  The court thus created communal 

profits for the public in and to the private property Ranch.   

 The creation of such rights is not allowed under long standing principles of 

property law. Sanchez, 377 F.2d at 738.  In Sanchez, which involved the same 
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prescriptive profit claims to the Ranch that are at issue here, the court held that 

“the public cannot acquire by custom or common prescription profits à prendre in 

another’s land.”  Id.; See also Martinez v. Mundy, 295 P.2d 209, 214 (N.M. 

1956)(overruled on other grounds)(“[t]he claim by the appellants that they have 

acquired by grant or prescription the right to cut wood, water livestock, pasturage 

and the use of roads….was claimed by many others.  The claim being in common 

with and similar to that of the general public in this area, the appellants certainly 

could not acquire a private easement unto themselves); 3 Herbert T. Tiffany, Real 

Property § 842 (3d ed. 1939 & 2011 Supp.)(“there can be no prescriptive right of 

profit in the public”); Id. § 935 ([A] right [by the public] to take profits from the 

land….cannot be established by custom, since the effect of such a custom would be 

to exhaust the profits.”). 

 Additionally, the supreme court in Lobato I rejected all “community” rights 

claims, recognizing that the Ranch lands derive from a private land grant (not a 

community land grant). It then established in Lobato II that in order to prevail on 

the claim for profit rights, plaintiffs must establish their own respective right by 

meeting the applicable burden of proof.  Lobato I, 71 P.3d at 949; Lobato II, 70 

P.3d at 1157-1159, 1162. 



 29  

 

 By granting profit rights to nearly 5,000 people who failed to appear, make a 

claim, present proof or be subject to an evidentiary hearing, the trial court 

necessarily and wrongfully created communal profit rights in the public on the 

private property of the Ranch.  This amounted to a misapplication of the supreme 

court’s rulings in both Lobato I and Lobato II and a violation of long-standing law 

prohibiting profits in the public.   

 In light of the various errors made by the trial court in employing the  

process that led to the described results, this Court should reverse the orders 

granting profit rights under the trial court’s process and remand the case with 

instructions for the trial court to conduct proceedings whereby property owners are 

given notice and required to make and prove their own claims to the Ranch in 

accordance with C.R.C.P. 105.   

B. Inclusion of the Salazar Estate portion of the Ranch in the 
presumption and process employed by the trial court was an error 
given the different factual and procedural history of this property.   

1. Standard of review and preservation of the issue. 

 Whether the trial court erred in application of the burden of proof is a 

question of law that is reviewed de novo.  McCallum Family, LLC, 221 P.3d at 72.  

The issue was preserved for appeal as follows:  Ranch Owner’s Response to 

Plaintiffs’ Motion Regarding Access to Salazar Estate for Certain Identified Class 
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Members (Record, p. 9339) with ruling from the bench (Transcripts, 0004-2005-

04-12, p. 15, ln. 22-25; p. 16, ln. 1-9) and written order dated April 12, 2005 

(Record, p. 9496); Ranch Owner’s Motion for Reconsideration (Record, p. 12171), 

with denial in order dated October 19, 2007 (Record, pp. 12756, 12758). 

2. Profit rights should not have been granted to the Salazar Estate 
through use of the same presumption and process as employed 
for the Mountain Tract.  

 It is undisputed that the 2,500 acre Salazar Estate portion of the Ranch was 

not owned by Jack Taylor until 1973—8 years after the end of the Torrens Action 

(which pertained only to the Mountain Tract portion of the Ranch) and 13 years 

after the Salazar Action.  (See supra, n. 2 above).  Indeed, the Salazar Estate was 

the subject of a state court quiet title action (the “Salazar Action”) and not a 

Torrens action. Rael, 876 P.2d at 1217, fn. 10. In the Salazar Action title was 

quieted in Taylor’s predecessor.  Id. 

 While the supreme court in the Lobato opinions referred to the Salazar 

Action as a Torrens action and concluded that the Salazar Estate was still subject to 

the proceedings in this action, it did not mandate that the trial court ignore the 

distinct factual and procedural history of the Salazar Estate, nor did it in any way 

require that the court apply the same proof or process as applied to the Mountain 

Tract.  Yet this is exactly what the trial court did. 
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 With respect to the Mountain Tract, it was determined that there was 

evidence that Taylor knew or should have known of the claims to use of the tract 

by all of the landowners of Costilla County based on language in his deed.  Lobato 

II, 70 P.3d at 1162.  There has been no comparable evidence or finding regarding 

the Salazar Estate.  In fact, the Salazar Action was never appealed and thus there 

was never a ruling as to whether more parties should have been personally named 

and served in the case.  Before granting profit rights to the Salazar Estate, the trial 

court needed to require such evidence and proof.  The trial court did not do this.  

Instead, it employed its process and presumption based on findings that pertained 

solely to the Mountain Tract and Jack Taylor’s actions with respect thereto.  

(Transcripts, 0004-2005-04-12, p. 15, ln. 22-25, p. 16, ln. 1-9; Record, p. 9496).   

Pursuant to that presumption, every current landowner identified reports of the 

appointed title company was deemed to have been denied due process by not being 

named and served in the Salazar Action.  It was likewise presumed that Beaubien 

promised settlers they could use the Salazar Estate and that they did in fact use it.    

 Based only on such presumptions, the court granted profit rights to nearly 

5,000 property owners to be exercised on the 2,500 acres of the Salazar Estate.  

This result is not what the supreme court mandated and is contrary to most basic 

quiet title law and the burden of proof required thereunder.  This Court should 
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reverse the trial court’s orders granting profit rights to the Salazar Estate and 

remand with instructions to conduct proceedings whereby property owners are 

given notice and required to make and prove their own claims to the Salazar Estate 

in accordance with C.R.C.P. 105.   

C. The trial court failed to achieve finality and thus violated 
C.R.C.P. 105 by refusing to allow service by publication on 
unknown parties who may claim an interest in the Ranch. 

1. Standard of review and preservation of the issue. 

Whether the trial court incorrectly applied C.R.C.P. 105 is a question of law 

that is reviewed de novo.  Gallegos Family Prop., LLC v. Colo. Groundwater 

Commission, 398 P.3d 599, 606 (Colo. 2017). 

This issue was preserved for appeal as follows:  Ranch Owner’s oral motion 

for service by publication (Transcripts, 0045-2015-11-13, p. 17, ln. 12–25; p. 18, 

ln. 1–15; p. 28, ln. 9–20; and p. 43, ln. 11–18), and Ranch Owner’s Verified 

Authority in Support of Motion for Service of Unknown Parties by Publication 

(Record, pp. 20328–20360), with the motion being denied orally (Transcripts, 

0046-2016-06-14, p. 16, ln. 22–25; p. 17, ln. 1–25; p. 18, ln. 1–25; p. 19, ln. 1–25, 

and p. 20, ln. 1–16) and by Order dated October 18, 2016 (Record, p. 20652).  
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2. The trial court erred in refusing to allow service by publication 
on unknown persons who may claim an interest in the Ranch. 

Because this is a quiet title action, and in accordance with C.R.C.P 10(a), the 

original complaint in this case included as defendants “all unknown persons who 

claim any interest in the subject matter of this action, and all other persons or 

parties unknown claiming any right, title, estate, lien or interest in the real 

estate…” (Record, p. 3098).   

At the end of the trial court’s process and after over $700,000 had been paid 

by the Defendants for the services of the court-appointed title insurance company, 

the Ranch Owner moved for service upon the “unknown persons who may claim 

an interest” in the Ranch by publication so as to bring finality to this quiet title 

action.  (Record, p. 20356).  At that time, as stated by plaintiffs’ counsel, the Court 

had “taken every reasonable course over the last eleven [sic] years to complete the 

identification process that was mandated by the Colorado Supreme Court”; the 

parties had “identified all of the areas in all of Costilla County that appear to have 

been timely settled; we have made great effort to identify people and claimants; 

and spent years and time and money”; and “we have really wrung out of Costilla 

County not necessarily every last interested person, but certainly we have made 

really impressive efforts to identify everyone.”  (Transcripts, 0045-2015-11-13, p. 

22, ln. 3-7; p. 31, ln. 14-18, 19-23).   
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Despite these efforts, the parties were uncertain as to whether they had 

notified every possible landowner.  To rectify this situation and to provide the 

requisite finality, the Ranch Owner requested that the trial court allow it to serve 

any other potential and unknown claimants by publication.  Because the motion 

was made after over a decade of attempting to identify, serve, and notify potential 

claimants, and after profit rights had been granted to nearly 5,000 owners, the due 

process concerns raised by the supreme court in Rael, Lobato I, and Lobato II  had 

been satisfied.  The claimants most likely to present a claim had been adjudicated 

and under such circumstances, service by publication on the unknown parties who 

may claim an interest in the Ranch was certainly proper. However, the trial court 

denied the Ranch Owner’s request. 

Such denial prevented finality in this case as required by C.R.C.P. 105.  In 

particular, without proper service on these individuals, their rights cannot be 

adjudicated, and yet they are required parties under C.R.C.P. 10(a) and 105.    

Accordingly, the trial court’s refusal to allow service by publication pursuant to 

C.R.C.P. 4(g) undermines the very purpose of C.R.C.P. 105—to provide a 

complete and final adjudication as between all parties who claim an interest in real 

property.  Maitland, 701 P.2d at 619.  The trial court, therefore, committed error 

when it denied Ranch Owner’s Motion for Service by Publication.  This Court 
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should reverse the trial court’s ruling and remand with instructions to accomplish 

service by publication in accordance with C.R.C.P. 4(g) on all unknown parties 

who may claim an interest in the Ranch.   

D. The trial court erred in restricting the Ranch Owner’s use of the 
affirmative defense of res judicata.  

1. Standard of review and preservation of the issue. 

Review of the trial court’s interpretation of the application of res judicata is 

de novo.  Salazar v. State Farm Mut. Auto. Ins. Co., 148 P.3d 278, 280 (Colo. App. 

2006). 

This issue was preserved for appeal in the Ranch Owner’s Motion to 

Enforce Colorado Supreme Court’s Res Judicata Bar (Record, p. 7879-7883), with 

denial of the motion and ruling that res judicata does not bar those who 

participated in the Torrens Action from accessing the Ranch (Record, p. 8467-

8468); and in the Ranch Owner’s Response to Plaintiff’s Proposed Order Re 

January 11, 2005 Status Conference (Record, p. 8975), with denial of the Ranch 

Owner’s position in order dated March 13, 2005 (Record, p. 9307).   

2. The trial court improperly limited the Ranch Owner’s res 
judicata affirmative defense. 

In Lobato II, the supreme court held that “those 1960s landowners not 

personally named and served in the 1960s Torrens action, or their successors, are 
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not barred from bringing their present claims….res judicata precludes the claims of 

those landowners or their successors who were personally named and served in the 

1960s Torrens action.”  Lobato II, 70 P.3d at 1167.  Therefore, the supreme court 

directed “the trial court to identify all landowners who have access rights to the 

[Ranch] and to enter all necessary and appropriate orders to safeguard these 

rights.”  Id. at 1167-1168. 

On the issue of how broadly to apply the Ranch Owner’s res judicata 

defense, plaintiffs advocated that Lobato II’s language must be applied verbatim, 

rather than applying it based on existing Colorado law and common sense.  

Specifically, plaintiffs’ advocated that res judicata should only apply to bar claims 

in instances where the 1960 owner of the property was literally and actually named 

and personally served in the Torrens Action, and not in instances where owners 

may not have been literally served, but who participated in the Torrens Action or 

who had a co-owner who was served or otherwise subject to the jurisdiction of the 

court in the Torrens Action (the “Torrens Court”). 

Ultimately, and over the Ranch Owner’s objection, the trial court held that 

res judicata did not apply in the following instances: 

(1) Where the 1960 property owner appeared in the case and voluntarily 

subjected themselves to jurisdiction of the Torrens Court, including: those who 
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appeared in the Torrens Action (Transcript 003-2005-01-11, p. 38, ln. 24-25; p. 39, 

ln. 1-4); those who appeared in the Torrens Action and appealed the decision to the 

10th Circuit (Transcript 003-2005-01-11, p. 38, ln. 24-25; p. 39, ln. 1-4); and those 

who appeared in the case but were dismissed by the Torrens Court (Transcripts, 

0003-2005001-11, p. 48, ln. 5-25; pg. 49, ln. 1-25; pg. 50, ln. 1-7); and  

(2) Where a property owner’s co-owner was subject to the jurisdiction of 

the Torrens Court by being personally served or by participating in the case 

(Transcripts, 008-2005-10-18, p. 29, ln. 25; p. 30, ln. 1-9; and Record, p. 9307). 

Res judicata should apply in these two instances to bar current property 

owners from receiving profit rights. 

a. Res judicata should apply in instances where property 
owners participated in the Torrens Action. 

In Lobato II, the supreme court was faced with a decision regarding whether 

Taylor was required to serve potential claimants in the Torrens Action personally 

or through publication.  The court explained that the potential claimants were 

“reasonably ascertainable” and therefore, in order for Taylor to have given 

claimants proper notice, personal service was required.  The court’s entire purpose 

in evaluating whether service was required to be made personally or by publication 

centered on a discussion regarding the appropriate notice required to be given so as 

to satisfy due process.  Lobato II, 70 P.3d at 1159.  Indeed, the court explained that 
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“[t]he constitutional sufficiency of Taylor’s 1960s Torrens action turns on whether 

Taylor provided sufficient notice to the landowners to extinguish their property 

claims in the [Ranch].  If the action was not constitutionally sufficient to meet due 

process requirements, the landowners will not be barred from bringing present-day 

claims.”  Id.  Therefore, the court held that personal service was required in order 

to constitute notice sufficient to extinguish claims under res judicata.  Id. at 1165.   

On remand, plaintiffs took the position that in instances where a property 

owner participated in the Torrens Action, but was not personally served, such 

owners (and their successors) were not barred from being granted profit rights 

based on res judicata.  This position advocated for an illogical and extremely 

narrow reading of the holding in Lobato II. 

While the court never specified that res judicata applied in instances where 

the 1960 property owner participated in the Torrens Action, regardless of whether 

they were personally served or not, such a position is only logical given the fact 

that those who participated in the Torrens Action waived any arguments regarding 

the sufficiency of service.  People who participated in the Torrens action 

undisputedly had notice that their rights were implicated, therefore, there would be 

no reason to determine whether these people were personally served or not.  It is 

simply nonsensical to apply the supreme court’s holding so literally as to allow 
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people who actually participated or whose predecessor in interest actually 

participated in the Torrens Action to assert claims to profit rights in this case.   

The entire purpose of res judicata is “to relieve parties of the cost and 

vexation of multiple lawsuit, conserve judicial resources, and, by preventing 

inconsistent decisions, encourage reliance on adjudication.”  Foster v. Plock, 394 

P.3d 1119, 1122 (Colo. 2017).  Those who voluntarily participate in a case and 

subject themselves to a court’s jurisdiction are barred from bringing new claims by 

operation of res judicata even if there is a technical defect with service. See 

Denver v. N. Colo. Water Conservancy Dist., 276 P.2d 992, 1014 (Colo. 1954) 

(holding that a voluntary appearance by the United States in an existing suit 

subjects the United States to the court's jurisdiction, and therefore res judicata 

applies); Quirico v. Hickory Jackson Ditch Co., 251 P.2d 937, 940 (Colo. 1952). 

The trial court’s application of res judicata is contrary to this precedent and 

constitutes a violation of the supreme court’s mandate. 

Colorado law is clear that “the purpose of the service requirements in 

C.R.C.P. 4 is notice. Without notice of proceedings against it, the party allegedly 

served is deprived of the opportunity to appear and present a defense.” Goodman 

Assocs., LLC v. WP Mt. Props., LLC, 222 P.3d 310, 317 (Colo. 2010).  “[A] party 

must be given sufficient notice of proceedings to satisfy due process.”  Id.  If a 
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person participates in a lawsuit, there can be no concerns regarding the sufficiency 

of the notice provided.  Id. 

It is well-settled that voluntary participation in a lawsuit, even where 

technical service is not accomplished, results in a court obtaining personal 

jurisdiction over the person who personally appeared. Sch. Dist. Boulder Cty. v. 

Waters, 77 P. 255 (Colo. App. 1904) (holding that any “irregularities and defects in 

the service of the summons, the form thereof, or even the want of process, were 

waived by appellant in taking an appeal”); St. Vrain Dev. Co. v. F. & S. Dev. Co., 

470 P.2d 49, 52 (Colo. App. 1970); Blyth v. People, 66 P. 680, 681 (Colo. App. 

1901) (“The only purpose of notice is to bring parties into court, and if they come 

without it, it is unnecessary.”).  

Therefore, the trial court erred in refusing to apply res judicata to bar the 

granting of profit rights in instances where the 1960 property owner was subject to 

the jurisdiction of the Torrens Court.  This Court should reverse the trial court’s 

orders granting access rights to those people whose predecessors in interest 

personally appeared and over whom jurisdiction was exercised in the Torrens 

Action.  
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b. Res judicata should apply in instances where a co-owner of 
property either participated in, or was named and served in 
the Torrens Action. 

In holding that certain property owners were barred from profit rights based 

on res judicata, the supreme court in Lobato II quoted the United States Supreme 

Court for the proposition that “res judicata serves the dual purpose of protecting 

litigants from the burden of relitigating an identical issue with the same party or 

his privy and of promoting judicial economy by preventing needless litigation.”  

Lobato II, 70 P.3d at 1165-1166. (emphasis added). On remand, the trial court 

blatantly ignored this clear principal and held that in order for res judicata to apply 

“the bar must be total and complete.” (Record, p. 9307).  That is, the trial court 

held that an individual whose co-owner was subject to the jurisdiction of the 

Torrens Court was not barred from accessing the Ranch, and any subsequent 

purchaser of a tract where only one co-owner was subject to the Torrens Court’s 

jurisdiction was similarly not barred from access.  Id.   

The trial court mis-applied the supreme court’s holding by ignoring the well-

settled law that res judicata applies to parties and those in privity with parties who 

already litigated an issue in a prior action.  Co-owners of real property are in 

privity with one another for purposes of the application of res judicata in this case.  

In Colorado, co-owners of property are in privity because "[p]rivity between a 
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party and a non-party requires both a substantial identity of interests and a working 

or functional relationship … in which the interests of the non-party are presented 

and protected by the party in the litigation." McNichols v. Elk Dance Colo., LLC, 

139 P.3d 660, 668 (Colo. 2006). 

Cases from across the country have reached the conclusion that co-owners of 

property are in privity for purposes of application of res judicata.  See e.g. 

Thompson v. Haynes, 249 So. 2d 69, 71 (Fla. App. 1971); Willingham v. Lawton, 

555 F.2d 1340, 1344-45 (6th Cir. 1977).  The case of Smith v. Manhattan Club 

Timeshare Ass'n, 944 F. Supp. 2d 244, 248 (S.D.N.Y. 2013) is instructive.  In that 

case, plaintiff’s co-owner of a timeshare had asserted a putative class action 

relating to the timeshare. Id. The case was dismissed for failure to state a claim. Id. 

After the case was dismissed, the plaintiff commenced a new putative class action 

making largely the same allegations and claims against the same defendants 

relating to the same timeshare. Id. The court held that res judicata foreclosed the 

second action because the two co-owners were in privity. Id. at 255; See also 

Headwaters Inc. v. U.S. Forest Serv., 399 F.3d 1047, 1053 (9th Cir. 2005)(holding 

that "[p]rivity, traditionally, arose from a limited number of legal relationships in 

which two parties have identical or transferred rights with respect to a particular 

legal interest, chiefly: co-owners and co-tenants of property…”). 
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Here, the trial court misapplied concepts of privity by not applying res 

judicata to instances where a co-owner was served with process or was otherwise 

subject to the jurisdiction of the Torrens Court.  It is undisputed that in order to 

establish an entitlement to profit rights, predecessors must show that “their lands” 

were settled at the time of the Beaubien document’s creation.  These rights run 

with the land rather than being personal to the individuals who owned the land.  

Indeed, the rights were granted and expressly limited by the needs of the particular 

piece of property and not limited by the characteristics of the individuals who 

owned the particular property.  Lobato I, 71 P.3d at 956.   

Therefore, there can be no question that a co-owner of a piece of property 

would have been representing the rights of the property during the Torrens Action 

rather than their individual rights separate from the property.  That means that a co-

owner was presenting and protecting the rights of any of his or her co-owners such 

that res judicata applies to bar access with respect to the property.  As such, no 

present-day owner of a tract of land where one co-owner was properly subject to 

the jurisdiction of the Torrens Court (either by being personally named and served 

or by participating in the litigation) should have been granted profit rights. 

This Court should, therefore, reverse the trial court’s orders granting access 

rights to those property owners whose predecessors in interest were subject to the 
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jurisdiction of the Torrens Court through service upon or the appearance of a co-

owner of the property.    

E. The trial court violated the “reasonable use” requirement of 
Lobato I as well as easement/property law by refusing to 
apportion the profit rights in the face of extreme subdivision of 
the dominant estate. 

1. Standard of review and preservation of the issue. 

 Whether the trial court erred in applying the supreme court’s reasonable use 

standard and the law of easements are questions of law that are reviewed de novo. 

McGillis Invest. Co., 370 P.3d at 305-306; Westpac Aspen Investments v. 

Residences at Little Nell, 284 P.3d 131, 135 (Colo. App. 2011); Bittle v. CAM-

Colorado, LLC, 318 P.3d 65, 71 (Colo. App. 2012).  The issue was preserved for 

appeal as follows:  Ranch Owner’s Motion for Further Clarification and Definition 

of Scope of Access Rights (Record, p. 9236), with denial from the bench 

(Transcripts, 0004-2005-04-12, p. 51, ln. 6-12); Ranch Owner’s Motion for Order 

Requiring Apportionment of Use Rights (Record, p. 12672), with denial in Order 

dated January 7, 2008, nunc pro tunc 12/5/07 (Record, p. 13031-33); and Ranch 

Owner’s Motion to Limit Extent of Use Based on Size of Property Granted Access 

(Record, pp. 10507, 10510), with denial in Order dated August 7, 2006 (Record, 

pp. 11231, 11233). 
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2. The trial court erred in refusing to apportion the profit rights.  

 The Colorado Supreme Court determined that the profit rights were limited 

to “reasonable use” with such use tied to the size of the original vara strips to 

which the rights were appurtenant.  Lobato I, 71 P.3d at 956.  The original vara 

strip parcels were thus the original dominant estate.  A review of the listed vara 

strip conveyances from Beaubien under each 1894 Book E tract shows that there 

were approximately 170 original vara strip parcels conveyed by Beaubien.  (See 

Exhibits, pp. 1015-1232).  Each vara strip parcel had with it a single appurtenant 

profit right (i.e. each parcel had the singular and limited right to graze animals on 

the servient estate; the right to take timber from the servient estate for construction 

of a residence on that parcel; and the right to take firewood from the servient estate 

needed for the residence on the parcel).  

 The supreme court relied upon the intentions of Beaubien from the 1863 

document he created and the use contemplated and made by the owners of these 

original 170 parcels as the basis for the establishment of the rights by prescription.  

Lobato II, 70 P.3d at 1158.  By 1894, when Map A/Book E was created, the 

original 170 parcels had been divided into 203 parcels.  (Exhibits, pp. 1015-1232).  

Through the trial court’s process on remand, it was shown that further subdivision 

over the course of 110 years resulted in the creation of over 6,000 separate parcels 
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from the original 170.  (Record, p. 14595).  The extreme subdivision was 

established in the reports of the court-appointed title examiner, including parcels 

that were measured in fractions of an acre (Record, p. 10367 “Part of .10 of an 

acre”); feet (Record, p. 10372 “South 112 feet of Lot 18”); and even rooms in a 

house (Record, p. 10368 “2 rooms on East side of house measuring 10 feet East to 

West and 20 feet North to South).   

  The trial court initially appeared to recognize that there would need to be 

limits on the amount of use based on the subdivision of the dominant estate over 

time when it ordered that the rights “are not subject to expansion and contraction” 

and that use was limited to reasonable use “given the size of the vara strips.”  

(Record, pp. 8462-8464).  The Ranch Owner therefore moved the court for an 

order that apportioned the original profit rights associated with the original vara 

strip parcels among the various subdivided parcels so that each owner only had a 

fraction of the original right.  The Ranch Owner’s motions were premised on the 

supreme court’s own “reasonable use” standard and its direction that the trial court 

enter orders to safeguard the rights at issue. (Record, p. 9236; Record, p. 12672).   

 The Ranch Owner repeatedly pointed out that without apportionment there 

would be a complete overburdening of the natural resources of the Ranch that 

make up the profit rights.  In this regard, because the original dominant estate was 
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made up of 170 parcels and the rights were tied to the domestic needs of each 

parcel (i.e. livestock, firewood and timber necessary for one family), allowing each 

of the 6,000 subdivided parcels to have associated with it a separate domestic use 

(i.e. each of the 6,000 having full livestock rights and each having the right to take 

firewood and timber for residences and farm buildings on each of the 6,000 

parcels) would completely change the original burden on the servient estate and 

exhaust the natural resources that make up the profit rights.   

 The evidence established that grazing of livestock by just a few property 

owners consumed a significant percentage of the entire grazing capacity of the 

Ranch.  (Record, pp. 10507, 10510-10512; 10529-10532; 10545-10547).  The 

depletion of the grazing resources and making them unavailable to others is 

detrimental to both the Ranch Owner and to each of the other profit right holders.  

In such circumstance, apportionment is required to safeguard the rights for 

everyone as directed by the supreme court.  

 In addition, apportionment is appropriate and indeed required under basic 

principles of property law.  First, as a matter of law, the interests of the holder of 

an easement must be balanced with the interests of the owner of the property on 

which the easement exists “in order to achieve due and reasonable enjoyment of 

both the easement and the servient estate.”  Lazy Dog Ranch v. Telluray Ranch 
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Corp., 965 P.2d 1229, 1238 (Colo. 1998).  This same general notion was set forth 

in the Beaubien document prohibiting owners from injuring the rights of others.  

See Lobato I, 71 P.3d at 943.  Additionally, “holders of separate servitudes creating 

rights to use the same property, must exercise their rights so that they do not 

unreasonably interfere with each other.” Restatement (Third) of Property: 

Servitudes, § 4.12.   

 When dealing with situations where the dominant estate is subdivided, 

“[e]ach separately owned parcel is entitled to make the uses privileged by an 

easement or profit; provided, however, that if apportionment is required to avoid 

an unreasonable increase in the burden on the servient estate, the use rights are 

appropriately apportioned among the parcels.”  Id. at § 5.7.  Further, in cases of 

easements established by prescription, an “unreasonable increase in burden” has 

been defined to be one which “it is reasonable to assume would have provoked the 

owner of the land being used to interrupt the use had the increase occurred during 

the prescriptive period.”  Restatement (First) of Property, § 479; (as cited by 

Wright v. Horse Creek Ranches, 697 P.2d 384, 388-391 (Colo. 1985)(extent of 

easement fixed by use for which it was created; increased traffic on easement 

caused by new use of dominant estate constituted an undue burden on the servient 

estate)).  As stated more directly, successors to the possession of the divided parts 
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of a dominant estate will be entitled to benefits substantially proportional to the 

benefits the original possessor could realize from the parts while he held them as a 

single possession.  Cooper v. Kolberg, 422 S.E.2d 639, 643-644 (Va. 1994); see 

also Restatement (First) of Property, § 488, cmt. d.   

 The profit rights here were determined to exist based on the historic promise 

of Beaubien to the original settlers and also based on historic use.  Lobato I, 71 

P.3d at 953-956.  As set forth above, the amount of historic use was tied to the 

domestic/subsistence needs of the 170 original owners of the vara strip parcels.  

The land of the original settlers has now been massively subdivided.  To allow 

each of the now thousands of subdivided parcels to have use of the Ranch for 

purposes of grazing, taking firewood and taking timber as if each owned the full 

extent of the original right would, without question, overburden the Ranch and 

such use would certainly have provoked the Ranch Owner during the prescriptive 

period to object.  Such analysis does not even take into account the future 

subdivisions of the 6,400 dominate estate parcels.  Without apportionment, such 

future subdivision will obviously exacerbate the overburdening of the Ranch. 

 Therefore, apportionment of the profit rights should have been ordered.  

Failing to do so resulted in an unwarranted expansion of the rights and an 

unwarranted increase of the burden on the Ranch.  The Ranch Owner presented a 
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plan for the court to accomplish apportionment that would involve a determination 

of grazing capacity of the original vara strip parcels, as well as determining the 

amount of firewood and timber needed for residences on such parcels.  (Record, 

pp. 10507; 10516-10517).  The trial court refused to do this as it determined that 

the creation of rules for accomplishing the apportionment would be impossible in 

light of the massive amount of subdivision that had occurred.  (Record, pp. 1032-

1033).  If the trial court was correct in this assessment of impossibility, then the 

profit rights should have been extinguished altogether (Restatement (Third) 

Property: Servitudes § 5.7) but the trial court did not do this either.   

 The trial court’s failure to either apportion the profit rights or extinguish 

them based on its own finding of impossibility constitutes an error of law.  This 

Court should, therefore, reverse the trial court’s orders and remand with 

instructions to conduct proceedings to determine the scope of the original profit 

rights and to establish an apportionment of such rights among existing and 

potential future subdivided parcels determined to be entitled to profit rights. 
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F. In granting profit rights to thousands of different properties, the 
trial court erred by refusing to define the scope of the rights and 
by not allowing the Ranch Owner to implement rules and 
regulations for their exercise. 

1. Standard of review and preservation of the issue. 

 Whether the trial court erred in its implementation of the supreme court’s 

mandate and in its interpretation of an easement are questions of law that are 

reviewed de novo.  McGillis Investment Co., 370 P.3d at 305-306; Westpac Aspen 

Investments, 284 P.3d at 135; Bittle, 318 P.3d at 71.  The issue was preserved for 

appeal as follows:  Ranch Owner Request for Evidentiary Hearing on Pending 

Motions and Responses Relating to Access and Use of Resources (Record, p. 

8130), and Response to Plaintiffs’ Motion Regarding Reasonable Use (Record, p. 

8081), with ruling in Order dated July 1, 2004, nunc pro tunc 6/11/04 (Record, 

8462, 8463); Ranch Owner’s Motion for Further Clarification and Definition of 

Scope of Access Rights (Record, p. 9236), with denial from the bench (Transcripts, 

0004-2005-04-12 p. 50, ln. 9-20); Ranch Owner’s Motion to Limit Extent of Use 

(Record, p. 10507), with denial in Order dated August 11, 2006, nunc pro tunc 

7/7/06 (Record,11231); Ranch Owner Motion for Evidentiary Hearing to 

Determine Grazing Capacity of Ranch (Record, p. 11340), with denial in Order 

dated November 23, 2006 (Record, p. 11508). 
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2. The trial court’s failure to further define the scope of the profit 
rights or to allow the Ranch Owner to implement rules or 
regulations regarding their exercise constituted a reversible 
error of law. 

 The profit rights were recognized by the supreme court to be based on the 

Beaubien document from 1863.  Lobato II, 70 P.3d at 1158; and Rael, 876 P.2d at 

1213.  The document itself contained limits and regulations on the exercise of the 

profit rights, including a limitation that there be no grazing of livestock except for 

household purposes, as well as a more general statement that the settlers agree to 

abide by rules and regulations.  Rael, 876 P.2d at 1213.  The supreme court in 

Lobato I confirmed that the rights were indeed limited by historic need and use as 

expressed in the Beaubien document.  In this regard, the court held as follows: 

[W]e hold that the landowners have implied rights…for the 
access detailed in the Beaubien document—pasture, 
firewood, and timber.  These easements should be limited to 
reasonable use—the grazing access is limited to a reasonable 
number of livestock given the size of the vara strips; the 
firewood limited to that needed for each residence; and the 
timber limited to that needed to construct and maintain 
residence and farm buildings located on the vara strips. 

 
   Lobato I, 71 P.3d at 956. (emphasis added). 
 
 As the trial court began granting profit rights to hundreds of parcels of 

property based on reports of the court-appointed title company, the Ranch Owner 

sought to enforce the supreme court’s reasonable use standard and to protect the 
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natural resources of the Ranch not only through seeking apportionment of the 

profit rights among the heavily subdivided vara strips (See supra Section E), but 

also by seeking further definition of the scope of the rights and the establishment 

of specific rules and regulations to govern their exercise.  Without such definition 

and governance, ultimately thousands of parcels and property owners have 

unregulated use of the limited natural resources of the Ranch, with the end result 

being depletion of such resources to the detriment of all profit right holders and the 

Ranch itself.  

 In seeking protection of the resources and thus the profit rights, the Ranch 

Owner presented the court with specific and unrefuted facts regarding: 

unreasonable grazing practices of individual plaintiffs (Record, pp. 9236-9238; 

9252-9254); the limited grazing capacity of the Ranch (Record, pp. 9238; 9255-

9258); and a proposed set of rules and regulations covering grazing as well as the 

gathering of firewood and timber (Record, pp. 9245-9248).  Despite this, the trial 

court refused to do anything other than reiterate the supreme court’s general 

statements regarding the use being limited to reasonable use for domestic purposes 

and tying the use to the size of the parcels granted the profit rights.  (Record, p. 

11233).  The trial court’s refusal to go beyond these general statements was in 

error.   
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 First, the supreme court itself fully contemplated that the trial court would 

enter such orders.  In this regard, it must be remembered that the supreme court 

only had in front of it 7 plaintiffs.  A class had not yet been certified and no one 

had exercised any profit rights yet.  As such, the supreme court could only give 

general guidelines.  However, it fully authorized the trial court to do more by 

remanding with instructions to the trial court “to enter all necessary and 

appropriate orders to safeguard these rights.”  Lobato II, 70 P.3d at 1168.  The 

Ranch Owner’s request for a specific definition of the scope of the rights and for 

rules and regulations regarding their exercise was expressly premised on the need 

to preserve the natural resources of the Ranch, with such preservation obviously 

necessary to preserve and protect not only the Ranch Owner’s interest in its private 

property, but also the profit rights.  The request was therefore appropriate and 

should have been granted. 

 The denial of this request was also in error because of the uncontested 

evidence of the overburdening of the Ranch from unregulated exercise of the profit 

rights.  First, the sheer number of parcels (nearly 6,400) and owners (nearly 5,000) 

granted profit rights to be exercised on the singularly-owned parcel of the Ranch 

provided a sufficient basis to say that there is an overburdening of the Ranch.  

Further, as set forth above, the trial court had in front of it not just these numbers, 
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but also specific instances and examples of unreasonable use by just a few owners, 

as well as uncontested evidence of the limited capacity of the Ranch being 

subsumed by these few users.  Such evidence further reiterated that without 

specific definitions, rules and regulations, the Ranch would be overburdened.  

Such result is not allowed by law.   

 In this regard, it is a fundamental tenant of easement law that easement 

owners “cannot materially increase the burden, nor impose a new or additional 

burden on the servient estate.”  4 Tiffany, supra. § 1209 (3d. ed. 1939 & 2003 

Supp.); See also Restatement (Third) of Prop.: Servitudes §§ 4.8-4.11 (Vol. 1, 

2000), Wright, 697 P.2d at 388-391 (increased traffic on easement caused by new 

use dominant estate constituted an undue burden on the servient estate).  

 In order to prevent such overburdening, the law entitles the Ranch Owner, as 

the owner of the servient estate to move or direct the use of the easements so long 

as the easement holders are not damaged.  Roaring Fork Club v. St. Jude’s 

Company, 36 P.3d 1229, 1235-1237 (Colo. 2001)(relying on Restatement (Third) 

of Property: Servitudes § 4.8, providing that “[t]he owner of the servient estate has 

the right…to specify a location that is reasonably suited to carry out the purpose of 

the servitude”; and “[t]he owner of the servient estate is entitled to make 
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reasonable changes in the location or dimensions of an easement…to permit 

normal use or development of the servient estate…”).  

 Furthermore, where, as here, an easement is limited in scope or purpose, the 

owner of the servient estate is entitled to prevent the burden of the easement from 

being increased.  Duresa v. Commonwealth Edison Co., 807 N.E.2d 1054, 1063 

(Ill. App. 2004).  The Ranch Owner sought to do this through its motions to the 

court seeking a definition of the scope of the profit rights and the imposition of 

rules and regulations governing their use.  As the final arbiter of disputes over the 

scope and exercise of easements, the court certainly had the power to impose 

specific definitions, rules and regulations on the exercise of easement rights.  See 

e.g. Lazy Dog Ranch, 965 P.2d at 1238; Maitland, 701 P.2d at 618.   

 Despite the authority to do so under the law and the supreme court mandate 

which clearly contemplated further orders regarding the protection of the profit 

rights, and the uncontroverted evidence regarding the number of rights holders and 

the excessive uses in comparison to the limited resources of the Ranch, the court 

refused to hold a hearing and refused to enter any orders further defining or 

regulating the scope and/or exercise of the rights.  Such refusal was in error.   

 This Court should thus reverse the trial court’s orders on these issues and 

remand with instructions to conduct whatever proceedings are necessary to further 
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define the scope of the profit rights and to enter orders allowing the Ranch Owner 

to set reasonable rules and regulations regarding the exercise of the profit rights. 

G. The trial court committed reversible error when it allowed profit 
rights to be exercised on portions of the Ranch determined to be 
original vara strip parcels.  

1. Standard of review and preservation of the issue. 

 Review of the trial court’s determination of the access rights to vara strips 

involves the interpretation of deeds and recorded documents and as such the 

review is de novo.  Premier Bank v. Bd. of Cnty Comm’rs, 214 P.3d 574, 577 

(Colo. App. 2009). 

 This issue was preserved for appeal as follows: Ranch Owner’s 

Response/Objection to Proposed Order Granting Immediate Access Based on 

Report of San Luis Valley Title Dated January 16, 2007 (Record, pp. 11799–

11804), and in Ranch Owner’s Response to Plaintiffs’ Motion to Approve 

Supplemental Order with Separate Legal Descriptions for “Mountain Tract” and 

“Salazar Estate”, and Ranch Owner’s Request for an Order Prohibiting Access to 

the Portions of the Described Property Located on Vara Strips (Record, pp. 12381–

12391), with the motion denied orally from the bench (Transcripts, 0019-2007-12-

05, p. 8, ln. 3–10), and by written order nunc pro tunc to December 5, 2007 

(Record, pp. 13031–13034). 
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2. The trial court improperly allowed profit rights to be exercised 
on vara strips within the Ranch. 

As part of the process implemented by the trial court, it was established that 

certain portions of the Ranch were actually made up of original vara strip parcels.  

(Record, pp. 13282-83; 12389-90).   As the supreme court recognized in Lobato I, 

the intent of Beaubien was to set up a two part settlement system.  Lobato I, 71 

P.3d at 943.  Under that system, Beaubien first allotted “strips of arable land called 

vara strips…to families for farming,” and second, provided in the Beaubien 

document that “areas not open for cultivation were available for common use.” Id.  

 What Beaubien did, therefore, in the supreme court’s estimation, was to 

create two different categories of land—personally owned vara strip parcels, and 

common lands for use by the vara strip owners.  What Beaubien did not do was to 

allow vara strip owners to use the vara strip land owned by others.  As such, upon 

it being established that portions of the Ranch were made up of vara strips, the 

court should have prohibited profit rights from being exercised on such vara strip 

parcels.   

When the vara strips were conveyed by Beaubien, there was no Ranch.  

There was only vara strip land and land for common use—determined to be the 

entire mountainous portion of the grant.  Id.  As such, the vara strip land that Jack 

Taylor later came to own, did not lose its status as vara strip land under the 
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Beaubien system simply because Taylor purchased it.  Just as other vara strip land 

was entitled to a presumption that its owners made use of common lands and not 

other vara strip lands for the exercise of profit rights, so too must the vara strip 

land that came to be owned by Taylor be entitled to such presumption.  Such land, 

must, therefore, be free from the exercise of profit rights going forward.  Without 

explanation or insight as to its reasoning, the trial court simply issued a flat denial 

of the Ranch Owner’s motion to prohibit the exercise of profit rights on the vara 

strips it owned.  (Transcripts, 0019-2007-12-05, p. 8, ln. 3-10).  Such denial was 

contrary to the findings, reasoning and rationale relied upon in Lobato I regarding 

the Beaubien settlement system and devoid of any support for allowing the direct 

taking of the Ranch Owner’s right in its property.   

This Court should reverse the trial court’s order and remand with 

instructions to enter an order prohibiting the exercise of profit rights on the vara 

strip parcels owned by the Ranch Owner.               

V. Conclusion  

 The trial court erroneously employed a process on remand that resulted in 

nearly 5,000 people owning nearly 6,400 parcels of property receiving profit rights 

to take natural resources of the private property of the Ranch Owner.  Moreover, 

the trial court subjected the Ranch Owner to never ending exposure to a cycle of 
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litigation regarding the profit rights by refusing to give notice to potential 

claimants or to bar those who were given notice from making future claims; by 

failing to allow service by publication on unknown parties to this quiet title action 

under C.R.C.P. 10(a) and 4(g); and  by refusing to apportion the profit rights or to 

provide a means by which the exercise of profit rights can be defined and regulated 

by the Ranch Owner. The result is an unprecedented destruction and diminution of 

the Ranch Owner’s real property rights, leaving the Ranch as communal public 

property.   

 In order to rectify these errors, this Court should do the following: 

 1. Reverse the trial court’s orders granting profit rights pursuant to the 

trial court’s process, and remand with instructions to conduct proceedings in this 

quiet title action in accordance with C.R.C.P. 105 such that each potential claimant 

is provided notice and an opportunity to make a claim to or to disclaim an interest 

in the profit rights, and that requires each to meet the applicable burden of proof in 

establishing such rights, subject to the Ranch Owner’s right to contest any proof 

presented, each party responsible for their own costs of meeting the burden and 

defending against the same, with the entry of a final quiet title decree thereafter,

 2. Reverse the trial court’s orders granting profit rights to the Salazar 

Estate, and remand with instructions to conduct proceedings whereby proof is 
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required regarding the factual and legal history of the Salazar Estate, as well as the 

use thereof and any other elements necessary to meet the applicable burden of 

proof, and allowing the application of defenses arising from the Salazar Action. 

 3. Reverse the trial court’s order denying service by publication on 

unknown parties who may claim an interest in the Ranch, and remand with 

instructions to proceed with such service, and upon the completion thereof and the 

adjudication of any claims made as a result thereof, enter a final decree of quiet 

title so as to close the case from future claims. 

 4. Reverse the trial court’s orders denying the application of res judicata 

in the following instances: (a) where a current property owner’s predecessor in 

interest was subject to the jurisdiction of the Torrens Court in the Torrens Action 

other than by means of personal service; and (b) where a current property owner’s 

predecessor in interest was subject to the jurisdiction of the Torrens Court in the 

Torrens Action as a result of service on or jurisdiction over a co-owner of the 

property at the time.  The Court should then remand with instructions to enter 

orders denying profit rights in all such instances. 

 5. Reverse the trial court’s orders denying apportionment of the profit 

rights, and remand with instructions to conduct proceedings to determine the scope 

of the original profit rights and to establish an apportionment of such rights among 
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existing and potential future subdivided parcels determined to be entitled to profit 

rights. 

 6. Reverse the trial court’s orders denying the Ranch Owner’s request to 

establish rules and regulations for the exercise of the profit rights, and remand with 

instructions to enter an order establishing the Ranch Owner’s authority to set 

reasonable rules and regulations regarding the exercise of the rights with such rules 

and regulations being limited to those that do not interfere with the rights as 

established under Lobato II.  

 7. Reverse the trial court’s orders that refused to prohibit the exercise of 

profit rights on the vara strip parcels owned by the Ranch Owner, and remand with 

instructions to enter an order prohibiting the exercise of profit rights on the vara 

strip parcels owned by the Ranch Owner.               

Dated this 20th day of September, 2017.   
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